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Court of Appeals of the District of Columbia 

No. 5381. 

Metropolitan Casualty Insurance Co. of New York, N. Y., 
Appellant, 

vs. | 

Potomac Builders’ Supply Co., !Inc. 

1 

a Supreme Court of the District of Columbia. 

At Law. ; 

No. 74284. j 

Potomac Builders’ Supply Co., Inc.,| Plaintiff, 
vs. 

Metropolitan Casualty Insurance Co. of NEw York, N. Y., 
Defendant. 

| 

United States of America, j 

District of Columbia, ss: ! 

Be it remembered, That in the Supreme j Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned,! the following 
papers were filed and proceedings had in ithe above-en¬ 
titled cause, to wit: 1 

1 Second Amended Declaration., 

Filed April 28,1928. j 

In the Supreme Court of the District ofjColumbia. 

At Law 

No. 742S4. I 

Potomac Builders' Supply Co., Inc., plaintiff, 
vs. I 

Metropolitan Casualty Insurance Co. of. New York, 
N. Y., Defendant. ] 

The plaintiff, Potomac Builders’ Supply Company, Inc., 
by their attorneys, Seal and Dice and George L. Boswell, 

1—5381a 
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METKOrOLITAX CASUALTY IN’S. CO. VS. 


sues the defendant, Metropolitan Casualty Insurance Com¬ 
pany for that, heretofore, to wit on the 22ml day of Sep¬ 
tember 192G and for a long time prior thereto and on all of 
the times hereinafter stated the plaintiff was engaged in 
buying and selling of building materials in the District of 
Columbia and elsewhere; that on the date aforesaid and 
for a long time prior thereto, and on all of the dates here¬ 
inafter stated the defendant was engaged in the insurance 
business in the District of Columbia; that during all of the 
times aforesaid the defendant had in its employ one R. A. 
Wray whom it held out as its general agent and who for 
the defendant and on its behalf transacted all of its busi¬ 
ness in the District of Columbia aforesaid, the said defend¬ 
ant granting to its said agent full and complete authority 
to transact an insurance business, including the right to 
solicit, insure, bond, quote rates, collect premiums, draw 
policies and bonds and make reports and to answer all and 
any inquiries of and concerning defendant s business in¬ 
cluding the existence of bonds and the nature thereof and 
in fact to do any and all things incident to the defendant’s 
said business as fully as the defendant might itself do; 

that on or about the date aforesaid Harvey V. Avery 
2 and George C. Burns were building contractors, trad¬ 
ing under the style and iirm name of Avery and 
Burns, and on or about the date aforesaid the said Avery 
and Burns applied to the plaintiff herein to furnish them 
with certain building materials on credit to be used in the 
erection of a certain building lor one Rstolle R. Remey at 
premises known as 3G01 Suitlaud Road and to be used in 
tlie erection of a certain other building known as 3801 
Camden Street, Southeast, said latter building being 
erected for one George Wedderburn; said premises being- 
located in th'c District of Columbia; that the plaintiff 
herein, declined to extend credit to the said Avery and 
Burns as requested by them and was by them informed that 
the defendant herein, .Metropolitan Casualty Insurance 
Company, had written certain bonds, the terms of which 
guaranteed and insured full and prompt payment of all 
materials used in the said premises and furnished by ma¬ 
terial men, and requested the said plaintiff to verify the 
fact that such bonds had actually been written and were in 
fact in existence, whereupon the plaintiff communicated 
with the said defendant through its said agent to ascertain 
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the truthfulness of the statement of and Concerning the 
said bonds, and was thereupon advised by the said E. A. 
Wray, while acting as agent of the defendant company, 
and in line and scope of his employment and fluty, as afore¬ 
said, that there had actually been written by! the defendant 
herein and were then in existence and in full force and ef¬ 
fect certain bonds in favor of the owners aforesaid, which 
said bonds secured the good faith of the said contractors 
and further insured prompt and full payment of all ma¬ 
terials furnished to the said contractors anjd used in the 
buildings being erected on the premises, jas aforesaid; 
that in making the statements aforesaid of and concerning 
the existence and nature of the said bonds the said 
3 E. A. Wray was acting within the scope of his em¬ 
ployment, as aforesaid, having been duly author¬ 
ized, as aforesaid, to answer inquiries of and concerning 
the existence and nature of any and all bonds executed by 
the defendant company; that the said agent when acting 
as aforesaid and when making the said statements of and 
concerning the bonds, as aforesaid, well knew that the 
statements made of and concerning the oxistehce and nature 
of said bonds were false and untrue, the said agent know¬ 
ing and having special means of knowing the terms and 
conditions of all bonds executed by the defendant com¬ 
pany; that the said statements were made [with intent to 
deceive and influence said plaintiff and to induce the plain¬ 
tiff to furnish said Avery and Burns withj building ma¬ 
terials; that the said plaintiff had a right toj rely upon the 
said statements made by the said agent aetinjg as aforesaid 
and not knowing them to be false, but on tlije contrary be¬ 
lieving them to be true and in strict and! sole reliance 
thereon, did in fact furnish the Avery and Bprns on divers 
dates from the ,22nd day of September, 1926 ito the 7th day 
of January, 1927 large quantities of building materials to 
the value of One Thousand and Sixty Six Dollars and 
Ninety Seven Cents ($1,066.97) as will bo more clearly 
shown and set forth in the exhibits annexed to the original 
Declaration and marked Exhibits “A’’ and “B”; that on 
several occasions during the times aforesaid the plaintiff 
was advised by the said agent, E. A. Wray, acting within 
the scope of his employment and authority^ as aforesaid, 
that said bonds executed by the said defendant were still in 
existence and in full force and effect and tjhat the plain- 
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tiff heroin would receive full payment for said materials 
furnished: that thereafter the plaintiff requested the said 
Avery and Burn's to pay for the said materials furnished 
and delivered, hut they have failed to do so, whereupon 
the plaintiff called upon the defendant herein to pay 
4 in accordance with the tenor of the said bonds or 
contracts, hut the defendant also failed to pay the 
plaintiff: that the plaintiff is now informed and therefore 
avers and alleges it to he a fact that there was never in ex¬ 
istence bonds guaranteeing payment to plaintiff and other 
material men, but is informed and believes and therefore 
avers that said bonds written and executed by the said de¬ 
fendant were known as completion bonds, which said bonds 
were in favor of certain mortgagees and not in favor of 
said owners or material men as alleged by the said de¬ 
fendant’s agent acting as aforesaid, and relied upon by the 
said plaintiff as aforesaid to the plaintiff’s injury and 
damage. 

Wherefore the plaintiff brings this suit and claims the 
sum of One Thousand Sixty Six Dollars and Ninety Seven 
Cents ($1,066.97) with interest at six (6) per centum per 
annum from the 6th day of January, 1927, besides costs 
of this suit. 

SEAL an-d DICE. 

G. L. BOSWELL. 

Demurrer to Second Amended Declaration. 

Filed May 2, 1928. 


The defendant, the Metropolitan Casualty Insurance 
Company of New York, a corporation, by its attorney, F. 
S. Key-Smith, says that the plaintiff’s Declaration is bad 
in form and substance, and that the plaintiff should not 
maintain its aforesaid action against the defendant, and 
for reasons of this Demurrer says: 

First. That the allegations of this Second Amended Dec¬ 
laration and Substantially the same as those contained in 
the original and First Amended Declaration both of 
5 which have upon demurrer been held not to consti¬ 
tute an action against the defendant. 
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Second. That tlie defendant is not as a matter of law, 
responsible for the deceit or inisrepresentaitions of an 
agent such as is alleged in plaintiff’s Declaration. 

Third. That it was not within the scope of [said agent’s 
employment to advise the plaintiff, or any onje else, as to 
the legal effect of a bond written by the defendant. 

Fourth. That plaintiff by its own allegations shows that 
it was not, and could not have been misled as lit complains 
as on page - of its said Second Amended Declaration it 
states that it was informed by the agent that the bonds 
were written in favor of the owners of the property. 

Fifth. That the plaintiff by its own showing was not en¬ 
titled to rely upon the representations, of which it com¬ 
plains, even if such allegations were made and could in law 
have bound the defendant. 

Sixth. That by plaintiff’s own showing as pljead on page 
4 of said Second Amended Declaration, while framed in an 
action of tort lor deceit the said Declaration! would also 
seek recovery under and by virtue of the defendant bond 
running to the owner and mortgagees of said property. 

Seventh. That an action of tort and contract can not be 
joined in one and the same Declaration or action. 

FRANCIS S. KEY SlflTH, 

Attorney for defendant. 

Messrs. Seal and Dice, 

Investment Building, 

Attorney- for the Plaintiff: 

Please take notice that I have calendared for hearing on 
Friday, May 11,15128, the demurrer to the Secotjtd Amended 
Declaration filed in this case. 

FRANCIS S. KEY S^ITH, 

Attorney for Defendant. 

d Supreme Court of the District of Columbia. 

Monday, .Tuncj4th, 1928. 

Session resumed pursuant to adjournment, |Mr. Justice 
Bailey presiding. 

* * # * * * ! * 

Upon consideration of defendant’s demurrer!filed herein 
to the second .amended declaration, it is ordered that said 
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demurrer lie, and the same is hereby, overruled, with leave 
to the defendant to plead herein within ten days hereof. 

Plea to Second Amended Declaration. 

Filed June 8. 1928. 


The Metropolitan Casualty Insurance Company of New 
York, defendant, reserving all rights and defenses which 
might he made by demurrer or motion to strike, for plea 
to plaintiff’s Second Amended Declaration, says, that it is 
not liable to the plainlifT in the sum claimed or in any other 
sunn That the said K. A. AVray mentioned in said Decla¬ 
ration was employed by the defendant as an agent to solicit 
and secure insurance and write bonds. That he was not 
an officer of the defendant company nor had he any gen¬ 
eral authority whatsoever to bind the defendant other 
than to solicit and write insurance and bonds for the de¬ 
fendant and such authority as the soliciting and writing 
of such insurance and bonds made necessary. That the 
plaintiff in this ease had no dealings whatsoever with the 
defendant or its said agent, nor was there any privity of 
relationship or contract between the defendant and the 
plaintiff at any time. The plaintiff denies that any willful 
representations were made by its agent with intent 
7 to defraud or deceive or mislead the plaintiff or that 
the plaintiff was misled or deceived by any repre¬ 
sentations made by its said agent. 

That the bond was in writing and plaintiff knew, or 
should have known, the kind and class of bonds written in 
such cases and had it exercised ordinary care and diligence 
it could and would have ascertained in the first instance 
the nature and kind of bond described in plaintiff’s said 
Declaration ahd was not justified in relying upon any rep¬ 
resentations of the agent of the defendant with reference 
to the condition or obligation of the bond even though such 
representations had been made or were authorized by the 
defendant as alleged, which, however, the defendant ex- 
presslv denies. 

FRANCIS S. KEY SMITH, 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 

.Monday, December 15th, 1930. 

Session resumed pursuant to adjournment, lion. F. L. 
Siddons, .Justice, presiding. 

# # # # # j* * 

Come now the parties hereto by their respective attor¬ 
neys of record, and a jury of good and lawful residents 
of this District, to wit: Agnes Scliotter, Fred’k A. Sabbs, 
Jos. B. Norris, Frank E. Masi, Chas. E. iLeslio, Alonzo 
Ladd, Fred’k A. Keithley, Joseph Komenda,| John W. Haw¬ 
kins, David S. Haddock, Nathaniel Fairfax and Wm. T. 
Davis, who are duly sworn to well and truly try the issues 
herein joined and after this cause is heard and given to 
the jury in charge, they upon their oath shy they find in 
favor of the plaintiff and that the money payable by de¬ 
fendant to plaintiff by reason of the premises, is the sum 
of Ten Hundred Sixty-six and 97/100 Dollars, with interest 
Ihereon from the 6th day of January 1927. 

8 Motion for A 'aw Trial. 

Filed Dec. Hi, 1930. 

###*##* 

Now comes the defendant, the Metropolitan Casualty In¬ 
surance Company of New York, by its attorney, Francis 
Scott Key-Smith, and moves the court to set! aside the ver¬ 
dict rendered in this case and grant a newj trial, and for 
grounds for such motion, says: 

1. That the Verdict is contrary to the evidence and the 
weight of the evidence in that it was not clearly shown that 
the agent, Vray, was acting within the scope of his au¬ 
thority in making the representations alleged by the plain¬ 
tiff and upon which the verdict is based. 

2. That Hie court erred in overruling the defendant’s 
Motion at the conclusion of the plaintiff’s ejase to instruct 
the jury to bring in a verdict for the defendant, there not 
being sufficient evidence to show that the defendant was 
bound by the alleged representations madh by its agent, 
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or that said agent was acting within the scope of his au¬ 
thority. 

FRANCIS S. KEY-SMITH, 

Attorney for Defendant. 

Messrs Seal and Dice, 

Attorneys for plaintiff: 

Please take notice that the above motion will be called 
to the attention of Mr. Justice Siddons on Friday morn¬ 
ing, December 19tli at 10 A. M. 

FRANCIS S. KEY-SMITH, 

Attorney for Defendant. 

9 Supreme Court of the District of Columbia. 

Friday, December 19th, 1930. 

Session resumed pursuant to adjournment, lion. F. L. 
Siddons, Justice, presiding. 


###:!*#*# 

Come now the parties hereto by their respective attor¬ 
neys of record and thereupon the motion for a new trial 
filed herein is argued and submitted to the court and upon 
consideration thereof, it is ordered that the same be, and 
it is hereby overruled and judgment on the verdict ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Ten Hundred Sixty-six and 
97/100 Dollars ($1060.97) with interest thereon from the 
6th day of January 1927, together with costs of suit to be 
taxed by the clerk and have execution thereof. 

From the foregoing judgment, the defendant by its said 
attorney, in open court, notes an appeal to the Court of 
Appeals: whereupon, the maximum of an undertaking to 
operate as a supersedeas, is hereby fixed in the sum of Two 
Thousand Dollars. 


Memoranda. 

December 22, 1930.—Supersedeas Bond approved and 
filed. 

January 12, 1931.—Proposed Bill of Exceptions filed. 
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| 

10 Assignments of Error. 

Piled .January 14,1931. j 


1. The Court erred in refusing to grant the defendant’s 
motion to instruct the jury to bring in a verdict for the 
defendant at the close of plaintiff’s case and upon plain¬ 
tiff’s evidence. 

2. The Court erred in overruling the defendant’s motion 
for a new trial and entering judgment on the verdict. 

F. S. KEY SIMITH, 
Attorney for the Defendant. 

Supreme Court of the District of Columbia. 

Thursday, .January 15th, 1931. 

Session resumed pursuant to adjournment}, Hon. F. L. 
Siddons, .Justice, presiding. 

* * * * . * i * 

The court having signed the Bill of Exceptions in this 
cause, as of the time of the noting thereof at the trial, now 
hereby orders the same made of record, nunc pro tune. 

Defendant's Designation of Record. 

Filed January 10,1931. 

# # # * # # I * 

Now comes the defendant, by its attorney, and requests 
the clerk to include in the transcript of record jon appeal to 
the Court of Appeals noted in this ease, the following desig¬ 
nated parts of the record: 

Second amended declaration. 

Pleas to second amended declaration. 

Verdict and judgment for the plaintiff. 

Motion for new trial. 

11 Date of noting appeal and filing appeal bond. 

Date of filing Bill of Exception and settlement of 
Bill of Exceptions. 
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Bill of Exceptions. 

This designation of record. 

Assignments of Error. 

FRANCIS S. KEY SMITH, 

Attorney for Defendant. 

I hereby certify that I duly mailed a copy of above desig¬ 
nation of record to Mr. Elwood II. Seal, of Seal and Dice, 
attornev for the plaintiff. 

FRANCIS S. KEY SMITH, 

Attorney for Defendant. 

Saturday, Jan. 10, 1931. 

Plaintiff's Designation of Record. 

Filed January 15, 1931. 


Now comes the plaintiff, by its attorney, appellee in the 
above-entitled cause, and designates parts of the record to 
be included in the transcript in addition to those designated 
by appellant, such additional parts being deemed necessary 
and material for a determination of the questions raised 
on appeal, namely: 

1. Demurrer to Second Amended Declaration. 

2. Ruling on demurrer, including this designation. 

1 ELWOOD SEAL, 

Attorney for Plaintiff, Appellee. 

I hereby certify that I duly mailed a copy of above desig¬ 
nation of record to Mr. Francis S. Key-Smith, attorney for 
the defendant, on Januarv 14, 1931. 

ELWOOD SEAL, 
Attorney for Plaintiff, Appellee. 

12 Supreme Court of the District of Columbia. 

United States of Amekica, 

District of Columbia, ss: 

I, Frank E. iCunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 11, both inclusive, to be a true and cor- 
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reel transcript of the record, according to directions of coun¬ 
sel herein filed, copies of which are made part: of this tran¬ 
script, in cause No. 74284 at Law, wherein Pptomac Build¬ 
ers’ Supply Co. Inc. is Plaintiff and Metropolitan Casualty 
Insurance Co. of New York, X. Y. is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix Hie seal of said Court, at the City of Washington, in 
said District, this 18th day of March, 1931. 

[Seal Supreme Court of the District of Cplumbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

13 In the Supreme Court of the District [of Columbia. 
No. 74284. 

Potomac Builders’ Supply Co., Ixc., Plaintiff, 
vs. 

Metropolitan Casualty Insurance Co. of [New York, 
Defendant. 

Dill of Exceptions. 

Be it remembered that on the loth day of December, 1930, 
(lie above entitled cause came on for trial upon second 
amended declaration of the plaintiff and plefis of the de¬ 
fendant, and evidence produced at the trial in the Supreme 
Court of tlie District of Columbia, before Mr| Justice Sid- 
dons and a jury regularly impanelled to try the issues joined 
between the plaint iff and the defendants, Mr. Elwood H. 
Seal, of Seal and Dice, appearing on behalf of the plaintiff, 
and Mr. Francis S. Key-Smith appearing on [behalf of the 
defendant. 

Whereupon the plaintiff to maintain the issues on its part 
joined, produced the testimony of several witnesses and 
documentary evidence tending to prove that h firm of con¬ 
tractors and builders by the name of Avcrly and Burns 
applied to the plaintiff for credit for certain material to be 
used by said Avery and Burns in and about the completion 
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of certain buildings; that the plaintiff declined credit to the 
said Avery and Burns and was advised by said Avery and 
Burns that the defendant, the Metropolitan Casualty Insur¬ 
ance Company, had executed a bond which guaranteed the 
payment of all materials and supplies necessary for use in 
the aforesaid buildings and suggested that the plaintiff com¬ 
municate with the agent of the said Metropolitan Casualty 
Insurance Company, namely, Royal A. Wray; that the plain¬ 
tiff, did, through its secretary, call the said Wray over the 
telephone and explained to him that the said Avery and 
Burns had applied to the plaintiff for materials for 
14 said buildings which plaintiff was unwilling to supply 
them upon credit. That Avery and Burns informed 
the plaintiff that the Metropolitan Casualty Insurance Com¬ 
pany was surety upon a bond guaranteeing the payment for 
such supplies and materials as should be furnished the said 
Avery and Burns and other material men to be used in and 
about the construction of said buildings; that said Wray 
stated to the plaintiff that this was true, there was such a 
bond and plaintiff would receive its money for such ma¬ 
terials as were furnished Avery and Burns and used in the 
construction of said buildings. 

That acting upon this information the plaintiff did fur¬ 
nish and give credit to the said Avery and Burns. From 
time to time not having received payment for said materials 
the agent of the plaintiff called on the said Royal A. Wray 
and on each occasion was assured that the plaintiff was fully 
protected and would receive its money; that the plaintiff 
furnished supplies and materials for said building opera¬ 
tions in the sum of One Thousand Sixty Six Dollars and 
Ninety Seven Cents ($1,066.97); that thereafter the said 
Wray was advised that the plaintiff had not been paid and 
payment was demanded from the defendant; the plaintiff 
was then advised that the bond in question was not a bond 
to pay for said materials and supplies so furnished, and 
credited to the said Avery and Burns, but was the usual 
completion bond, guaranteeing the completion of the build¬ 
ings by the contractor, free of mechanics liens for labor and 
supplies and inured only to the benefit of the owners of the 
buildings or the beneficiary under the deed of trust securing 
the money borrowed for the purpose of erecting said build¬ 
ings. 
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Thereupon the plaintiff again called the sdid Wray’s at¬ 
tention to the representation which it had understood the 
said Wray to have made it through its secretary. Where¬ 
upon, it was testified by plaintiff’s witnesses that Wray 
agreed to approve the bill and forward it to New 
15 York for payment, but the defendant company re¬ 
fused to pay said bill, claiming that it was not liable 
for the payment thereof, under the terms of its bond; that 
the plaintiff to further maintain the issue ion its behalf 
joined introduced into evidence a Power of Attorney from 
the defendant company to the said Wray a^ follows: 

The Metropolitan Casualty Insurance Company of New 

York. 


Home Office: 55 Fifth Avenue, New York, N. Y. 

No. 727. j 

General Poiver of Attorney. 

| 

(Bonds for Limited Amounts.) ! 

Know all men by these presents: 

That the Metropolitan Casualty Insurance! Company of 
New York, a corporation duly incorporated upder the laws 
of the State of New York, doth hereby constitute and ap¬ 
point B. A. Wray, of the City of Washington, District of 
Columbia, to be its true and lawful attorney ih fact for the 
following purposes, to wit: 

To sign its name as surety, and to execute,' seal and ac¬ 
knowledge any and all bonds, recognizances; obligations, 
stipulations, undertakings or anything in the nature of the 
same, and to respectively do and perform any and all acts 
and things set forth in the appended resolution of the Board 
of Directors of the said The Metropolitan Casualty Insur¬ 
ance Company of New York: Provided that tjie penal sum 
of no single one of such bonds, recognizances) obligations, 
stipulations or undertakings, shall exceed the sum of Five 
Hundred Thousand Dollars ($500,000.00); the company 
hereby ratifying and confirming all and whatsoever the 
said attorney-in-fact may lawfully do in the i premises by 
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virtue of these presents, hut reserving to itself full power 
of substitution and revocation. 

1G In witness whereof, the said The Metropolitan 

Casualty Insurance Company of New York, pursuant 
to a resolution passed by its Board of Directors, at a meet¬ 
ing held on the 12th day of September, A. D., 1923, a certi¬ 
fied copy of which is hereto annexed, has caused these pres¬ 
ents to be sealbd with its corporate seal, duly attested by 
the signature of its Vice-President and Assistant Secretary, 
this 14th dav of dune, A. D., 1927. 

THE METROPOLITAN CASUALTY 
INSURANCE COMPANY OF NEW 
YORK, 

By L. E. MACKALL, 

Vice President. 

S. K. McCLUEE, 

Assistant Secretary. 


State of Xkw York, 

City and County of New 1 ork, ss: 


[corporate seal.] 


On this 14th day of June, in the year 1927, before me per¬ 
sonally came L. E. Mackall, to me known, who, being by 
me duly sworn, did depose and say: That he resides in New 
York, X. Y.: that he is Vice-President of The Metropolitan 
Casualty Insurance Company of New York, the corporation 
described in and which executed the above instrument; that 
he knows the seal of said corporation; that the seal affixed 
to said instrument is such corporate seal; that it was affixed 
to such instrument by and under authority conferred by the 
Board of Directors of said corporation, and that he signed 
his name thereto bv like authoritv. 

K. MACDONALD, 

Notary Public. 


Endorsed on the back with a copy of a resolution of the 
said company as follows: 

Copy of Resolution. 

Resolved, That this company do, and it hereby does, au¬ 
thorize and empower its President or one of its Vice-Presi- 
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dents, in conjunction with its Secretary or one of its 

17 Assistant Secretaries, under its corporate seal, to 

appoint any person or persons as attorney or attor- 

noy-in-faet, or agent or agents of said company, in its name 
and as its act, to execute and deliver any and all contracts 
guaranteeing the fidelity of persons holding positions of 
public or private trust, guaranteeing the performance of 
contracts other than insurance policies and; executing or 
guaranteeing bonds and undertakings, required or per¬ 
mitted in all actions or proceedings, or by lawjallowed; and, 
in its name and as its attorney or attorneys-in-fact, or 
agent or agents, to execute and guarantee tliej conditions of 
any and ail bonds, recognizances, obligations! stipulations, 
undertakings or anything in the nature of the same, which 
are or may by law, municipal or otherwise or by any Statute 
of the United States or of any State or territory of the 
United States, or by the rules, regulations, orders, customs, 
practice or discretion of any board, body, organization, 
office or officer, local, municipal, or otherwise, be allowed, 
required, or permitted to be executed, made,j taken, given, 
tendered, accepted, filed or recorded for the seburity or pro¬ 
tection of, by or for any person or persons! corporation, 
body, office, interest, municipality or other Association or 
organization whatsoever, in any and all capacities whatso¬ 
ever, conditioned for the doing or not doing ojf anything or 
any conditions which may be provided for in any such bond, 
recognizance, obligation, stipulation, or undertaking, or 
anything in the nature of the same; the nature, class or 
extent of the instruments so authorized to be specified in 
such power of attorney. 

18 I, S. K. McClure, Assistant Secretary of The 

Metropolitan Casualty Insurance Company of New 

York, hereby certify that at a meeting of the;Board of Di¬ 
rectors of said Company, duly called and held at the office 
of the Company at the City of New York, on tike 12th day of 
September, A. D., 1923, at which was present a quorum of 
said Directors, duly authorized to act in the premises, reso¬ 
lutions were passed and entered on the minutes of said 
Company, of which resolutions the foregoing is a true copy 
and of the wliqle thereof. 
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METROPOLITAN CASUALTY INS. CO. VS. 


Ill testimony whereof 1 have hereunto set my hand and 
the seal of The Metropolitan Casualty Insurance Com- 
panv of Xew York this 14th dav of June, A. D. 1927. 

S. K. McCLURE. 

Thereupon the plaintiff announced its case closed and the 
defendant, through its attorney, Francis S. Key-Smith, 
moved the court to instruct the jury to render a verdict for 
the defendant on the plaintiff’s evidence, which, after argu¬ 
ment, was overruled by the court, an exception taken and 
duly noted by the defendant. Thereupon, the defendant to 
maintain the issues on its part joined, produced Royal A. 
Wray, as a witness, who testified that he did not recall any 
such conversation had with him by the secretary of the 
plaintiff company, nor anything whatsoever about the rep¬ 
resentations testified to by the plaintiff as having been made 
by him, the said Wray to it, or its agents in connection 
with the aforesaid bond; or that the defendant company 
was liable for the payment of the debts contracted in the 
purchase of supplies and materials for said buildings, other 
than under the terms of the completion bond. Royal A. 
Wray testified, on cross examination, in answer to a ques¬ 
tion of plaintiff’s attorney that he would not say he had not 
on one occasion requested the plaintiff company to deliver 
certain materials to the building operation. The de¬ 
li) fendant thereupon announced its case closed and a 
verdict was rendered for the plaintiff by the jury in 
the amount of $1,006.97 with interest at 6 per cent from the 
6tli day of January, 1927. The defendant, through its at¬ 
torney, filed a motion for a new trial, which motion com¬ 
ing on to be heard before the Justice presiding at the trial 
was overruled, to which action of the court, the defendant 
duly excepted, and noted an appeal in open court. 

Be it remembered that each of the separate and several 
exceptions taken by counsel as hereinbefore stated was so 
taken by counsel then and there before the jury retired and 
upon the hearing of the motion for a new trial, as stated. 
And each of said exceptions was then and there separately 
and severally entered upon the minutes of the Justice pre¬ 
siding at the trial and counsel for the defendant then and 
there prayed the court and now prays the court to sign and 
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seal this Bill of Except ions in which are accurately set 
forth said exceptions and contains the substariee of all the 
evidence given at the trial, and at the request <|>f said coun¬ 
sel, the same is accordingly signed and sealed and made a 
part of the record in this case this 15th dav of January, 
1931. 


We consent. 

ELWOOD SEAL, 

Atty. for Plaintiff. 
F. S. KEY SMITH, 

Atty. for Defendant. 


F. C. SIDDONS, 

Justice. 


fEndorsed:! In the Supreme Court of the District of 
Columbia. Law. Xo. 71284. Potomac Builder* Supply Co., 
Inc., Plaintiff, vs. Metropolitan Casualty Ins.! Co. of X'ew 
York, Defendant. Bill of Exceptions. Elwpod II. Seal, 
Atty. for Plt-ff. F. S. Key-Smith, Atty. for Djef’t. 

Endorsed on cover: District of Columbia Supreme Court. 
X’o. 5381. Metropolitan Casualty Insurance Co. of X’ew 
York, X T . Y., appellant, vs. Potomac Builders’; Supply Co., 
Inc. Court of Appeals, District of Columbia.! Filed Apr. 
4, 1931. Henry W. Hodges, clerk. 
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Addition to Record per Stipulation of Counsel. 


IN THE 

Court of Appeals of the District of Columbia 
No. 5381 

METROPOLITAN CASUALTY INSURANCE CO. OF 
N. Y., APPELLANT, 

vs. 

POTOMAC BUILDERS’ SUPPLY CO., APPELLEE. 


Stipulation. 

It is hereby stipulated by and between counsel] for the re¬ 
spective parties to this cause that at the trial of jthe case in 
the lower court the counsel for appellant, defendant below, 
renewed his motion to instruct the jury to bring in a verdict 
for the defendant at the close of the testimony for] both sides, 
and again duly excepted to the ruling of the court, overrul¬ 
ing said motion. 

This stipulation is made to supply an omission in the Bill 
of Exceptions, and assignments of error, as contained in the 
record of the case in this court. 

F. S. KEY SMITH, 
Attorney for Appellant. 

ELWOOD H. SEAL, 
Attorney for Appellee. 

Endorsed: No. 5381. Metropolitan Casualty] Insurance 
Co. of New York, N. Y., Appellant, vs. Potomac Builders' 
Supply Co., Inc. Addition to record per stipulation of coun¬ 
sel. Court of Appeals, District of Columbia. Filed Apr. 
23, 1931. Henry W. Hodges, Clerk. 
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Metropolitan Casualty Insurance Co. of 
New York, N. Y. 

Appellants, 
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Potomac Builder’s Supply Co., Inc. j 

Appellee 

BRIEF ON BEHALF OF APPELLANT 
METROPOLITAN CASUALTY INSURANCE CO. OF 
NEW YORK, N. Y. 

I 

STATEMENT OF FACTS 

This is an action of deceit. The plaintiff below, ap¬ 
pellee here, claims to have relied upon certain j alleged 
representations made by the agent for appellant, jdefend- 
ant below, to the effect that the appellant as surety had 
executed a certain bond, under the provision of which 
persons furnishing labor and material for the construc¬ 
tion of certain buildings, in course of construction, were 
protected in the payment of bills for such labor and ma¬ 
terial. (Pages 2 and 3 of the Record.) 
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The appellee not willing to extend credit for such ma¬ 
terials to a firm named Avery & Burns, who were en¬ 
gaged in the construction of these buildings, applied, by 
telephone, to the agent of the appellant to know if, as 
stated, to them by the said Avery & Burns, a certain bond 
had been executed by the appellant as surety, conditioned 
for the payment of the materials furnished in and about 
the construction of said buildings and were informed 
that there was such a bond. (Pages 11 and 12 of Record.) 
That it turned out later the bond in question was the usual 
completion bond and only conditioned to save harmless 
the owner of the building, or mortgagee holding the notes 
secured on the building, against liens filed against the 
building for failure to pay for the labor or material en¬ 
tering into its construction. (Page 4 of the Record.) 

The evidence did not disclose that the appellee ever 
called in person upon the agent of the appellant or ever 
asked to be shown the bond. 

That the appellee had no business relations with the 
appellant in any way in connection with the matter nor 
was there any privity of relationship between them such 
as customer or client. 


ASSIGNMENT OF ERRORS 

First: The Court erred in refusing to grant the de¬ 
fendant ’S motion to instruct the jury to bring in a verdict 
for the plaintiff at the close of plaintiff’s case and upon 
plaintiff's evidence which motion was renewed at the 
close of the case and again over-ruled. 

Second : The Court erred in over-ruling the defend¬ 
ant’s motion for a new trial and entering judgment on 
the verdict. 
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Third: For plain error not assigned and apparent on 
the record in over-ruling appellants’ demurrer to the sec¬ 
ond amended declaration upon the grounds set Torth in 
said demurrer. 

ARGUMENT 


First: The appellant contends that even if imade it 
was not bound by the aforesaid alleged statements of its 
agent for the reason that it was under no obligation to the 
appellees to make such statements with reference to the 
nature of the bond. 


Second : That the evidence does not show anjy intent 
on the part of the agent of the appellant to deceive or de¬ 
fraud the appellee. 

Third: That the appellant was guilty of laches in re¬ 
lying upon such representations made over a telephone 
when it could have informed itself of the exact provisions 
of the bond by asking an inspection of it which appellee 
did not do. The law is well settled that, even false state¬ 
ments concerning the contents of public records,; are not 
actionable because every person has access to them and 
can know their contents. Neither has one the right to 
rely on gratis dictum made by one under no legal duty to 
another and one guilty of laches can not maintain an ac¬ 
tion for deceit. International Lumber Co. vs. Badesky 
S3 A. L. R. 847. 


Fourth: That the statements by the appellant’s agent 
under the circumstances were not such as appellee had a 
right to rely upon nor were they such as a reasonable man 
would have relied upon without asking to inspect the 
bond. The law upon this question is very clearli- stated 
in 26 C. J. 1142, as follows: “It is held by the wjeight of 
authority that ordinarily representations are not ac- 
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tionable uhless the hearer was justified in relying thereon 
in the exercise of common prudence and diligence” and 
cases cited. 

The testimony produced by plaintiff, appellee, as to the 
representations of appellant's agent is summarized in 
the Bill of Exceptions, page 12 of the record, as follows: 
“There was such a bond and plaintiff would receive its 
money for such materials as were furnished by Avery & 
Burns, and used in the construction of said building.” 

The logical and reasonable construction to be placed 
upon these words and the fair inference from them is 
that the agent for appellant not clearly understanding the 
telephonic communication and knowing that a completion 
bond had been executed guaranteeing the payment of 
such labor and material in so far as bills for such labor 
and material might damage the owner or mortagee, if not 
paid, meant only by his statement, if made, to convey the 
impression that the usual bond in such case had been ex¬ 
ecuted and that the buildings would be completed by 
Avery & Burns, and they be in a position to pay for the 
material supplied them by the appellee. 

There is nothing in the record which would justify any 
reasonable man in assuming that the surety under the 
bond was liable for the payment of such bills other than 
in accordance with terms of the bond. 

The appellee being engaged in the business of furnish¬ 
ing the materials for such jobs is presumed to know the 
nature of such completion bonds, and were not justified 
in relying on verbal representations of an agent made 
casually over a telephone to it, a stranger to the transac¬ 
tion. By the exercise of ordinary care the appellee could 
have ascertained the exact condition of the bond, as it ap¬ 
pears by the Declaration, it did later. Had it used the 
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same diligence before extending the credit to Avery & 
Burns as it used later it would have ascertained the true 
condition of the bond and failing to do so is guilty of 
laches and is not entitled to recover. 

The rule of law governing this case is clearly and ac¬ 
curately stated on page 349 of the 12tli volume df Ruling 
Case Law, as follows: 

“The rule that one is not guilty of fraud which 
will sustain an action of deceit if he does not know 
that his statements are false and honestly intends to 
tell the truth, is particularly applicable to represen¬ 
tations made to third persons who have no interest 
in the transaction to which the representations relate 
* * *. One who merely answers the inquiries of a 
stranger or courteously volunteers information in a 
matter which does not concern him, is in a position 
analogous to that of a gratuitous bailee of property 
as distinguished from a bailee for hire.” 

And on page 350 of 12 R. L. C., it is further stated: 

“One can not be held liable in damages fbr falsely 
representing another to be entitled to credit in the 
absence of actual fraud.” 

It is respectfully submitted that the testimony of the 
plaintiff, appellee, fails wholly to show any evidence of 
actual fraud in this transaction, or facts from which a 
fraudulent intent to deceive can be reasonably inferred. 

Justice Holmes, now of the Supreme Court of the 
United States held in the case of Nash vs. Minnesota 
Title Insurance & Trust Co. 163 Mass. 

“I should not hold a man answerable for repre¬ 
sentations made in the common affairs of life without 
bad faith in some sense, if no consideration was given 
for them.” 
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In the ease now at bar there was absolutely no consid¬ 
eration given for the information solicited casually by 
telephone and as casually answered. The plaintiff below, 
appellee here, was a perfect stranger to the transaction 
so far as the surety and its agent was concerned and was 
not justified in relying upon the statements of the agent. 

In England the rule is to the same effect and it was un¬ 
animously held in Derry vs. Peck 14 App. Cases 337. 

“That in an action of deceit there can be no re¬ 
covery unless fraud is proved.” 

The recovery had in the lower court amounts to ex¬ 
tending the obligation of the bond of a surety beyond its 
true condition and obligation, by means of an action of 
deceit for unsupported alleged representations of an 
agent of the Surety. 

Upon the close of the plaintiffs case the defendant, ap¬ 
pellant, placed the agent whom the plaintiff alleges made 
the statements concerning the bond upon the stand and, 
as the record shows, he testified he did not recall making 
any such representations to the plaintiff. 

That the plaintiff’s only witness as to the agent mak¬ 
ing such representations was its own officer, its Secretary, 
who could not have been wholly impartial or unbiased be¬ 
cause of the interest he personally had in plaintiff’s re¬ 
covery and as the agent denied having made such repre¬ 
sentations, the plaintiff wholly failed to show by a pre¬ 
ponderance of evidence that it was entitled to recover; 
the burden of proof being upon the plaintiff to show I 

clearly that a fraud had been perpetrated upon it. The 
law will never presume fraud but, on the contrary, re- , 

quires convincing proof to establish it. 
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Summarizing, the appellant respectfully submits that 
there was not sufficient evidence of actual fraud, or of 
facts from which fraud could be reasonably inferred, to 
have gone to the jury in support of an action df deceit, 
and trial court erred in over-ruling defendant^ appel¬ 
lant’s demurrer and its motion for an instructed verdict, 
both upon the law and facts of the case, and in Refusing 
its motion for a new trial. 


Respectfully submitted. 
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Statement of Facts. 

Application for credit was made to plaintiff cor¬ 
poration by a firm of builders and contractors who 
desired to purchase certain building: materials!. Credit 
was denied the applicants, whereupon the secretary 
of the plaintiff corporation was advised by them that 
the appellant had executed a bond guaranteeing the 
payment for such materials necessary for. and to be 
used in, the construction of the said buildings. The 
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appellee was requested to communicate with the ap¬ 
pellant’s agent, one Wray, to ascertain the truth of 
this fact. The secretary of the plaintiff corporation 
then telephoned the appellant’s agent and related to 
him the conversation had with the firm of builders, 
namely that the appellee was given to understand that 
the Metropolitan Casualty Insurance Company was 
surety on a bond which guaranteed the payment for 
such supplies and materials furnished the contrac¬ 
tors and other material men and used in the con¬ 
struction of said buildings; that the said agent re¬ 
plied that such a bond was in existence and that the 
plaintiff would receive its money for such goods de¬ 
livered to the said contractors and used in the build¬ 
ing of said structures. 

Acting upon the information given, the plaintiff 
corporation extended credit to the extent of One 
Thousand Sixty-Six Dollars and Ninety Seven Cents 
($1,066.97). From time to time, not receiving pay¬ 
ment for the materials, the secretary of the plaintiff 
corporation called on the agent Wray and was on each 
occasion assured that the plaintiff corporation was 
fully protected and would receive its money. 

Thereafter, the agent Wray advised the appellee 
that the bond written by his principal was a comple¬ 
tion bond only and inured to the benefit of the own¬ 
ers of the buildings or the beneficiary under the 
deeds of trust, and not to persons or firms furnish¬ 
ing materials or supplies. When the agent’s atten¬ 
tion was ! called to the representations which he was 
understood to have made he agreed to approve the 
bill and to forward it to his principal for payment. 
Payment was denied, however, by the appellant and 
suit was brought. 



3 


The appellant in its statement of the gase sug¬ 
gests that the evidence did not disclose that the 
plaintiff had ever called in person upon the agent of 
the appellant. The contrary is the fact. (R. p. 14.) 
The attempt of the appellant to construe the words 
“called on” to mean that no personal visit Was ever 


made to the appellant’s office is an excellent 
of its habit to play on words. 

Assignment of Errors. 


example 


The assignment of errors relied upon by the appel¬ 
lant are two only. The attempt to inject errors not 
assigned is not permissible. (R. p. 9.) 


Cooper v. Sellers, 30 App. I). (’. 5G7. 


Argument. 

I. 

It is contended that even though the statements 
were made which led the plaintiff below to extend 
credit, such statements would not have the j effect of 
binding the principal, since the principal was under no 
obligation to the appellee to make any stjatements 
with reference to the nature of the bond. 

The appellant cites no authorities to sustain such a 
principal and it is confidently asserted that none can 
be found to support its view of the law. 

In Crook v. International Trust Company j 32 App. 
D. C. 490, at page 507, this Court said: 

“As regards the power to be bound bjj the mis¬ 
representation of a fact, we think that tlie rule is 
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the same as in all other matters of agency. One 
may bo hound by the misrepresentation of his 
agent, if it is made in the exercise of his appar¬ 
ent authority, relates to the matter entrusted to 
his management or control, and the party dealt 
with has no knowledge of the misrepresentation. 


n. 

It is contended that the evidence does not show an 
intent on the part of the agent to deceive or defraud 
the appellee. 

The testimony given in this case tended to prove 
that the appellant’s agent stated to the plaintiff that 
such a bond was in existence. This was a statement 
made by the appellant’s agent upon a subject pecu¬ 
liarly within the knowledge of the agent of the ap¬ 
pellant. 

The rule that requires a fraudulent intent is merely 
the rule which requires a scienter to be shown. Scien¬ 
ter may he established by showing that a false state¬ 
ment was made under such circumstances that would 
impose a duty to know the truth. 


“ ' * * .The third phase of the scienter embraces 
those cases where, from the party’s special situ¬ 
ation or means of knowledge, it becomes his duty 
to know as to the truth or falsity of the repre¬ 
sentation made; and in cases of this kind the 
plaintiff can generally satisfy the rule in regard 
to proof of the scienter by showing that the situ¬ 
ation of the defendant was such as to possess 
him with special means of knowledge as to the 
truth 0 !- falsity of his assertions.” 

Wheeler v. JBaars, 33 Fla. 696; 15 So. 584. 
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III. 


The appellant contends that the bond written by it 
was a public document. 

There is no evidence in this case that it was such a 
document. A bond running to an owner insuring the 
completion of a private building is in no wise a pub¬ 
lic document. 

“The law does not require a prudentj man to 
deal with everyone as a rascal, and demand cove¬ 
nants to guard against the falsehood bf every 
representation, which may be made, asjto facts 
which constitute material inducements to a con¬ 
tract. There must be reasonable reliance upon 
the integrity of men, or the transactions 1 of busi¬ 
ness, trade and commerce could not be conducted 
with that facility and confidence which! are es¬ 
sential to successful enterprise, and the advance¬ 
ment of individual and national wealth a^id pros- 
peritv.” 

Walsh v. Hall, 66 N. C. 233. 

IV. 


The appellant attempts to interpret the words used 
by the agent to mean something entirely different 
from their logical construction. 


“* * * The words used must be taken in ai natural 
rather than a technical sense, unless it jappears 
that a technical meaning was intended and un¬ 
derstood by the parties. The language ojf a rep¬ 
resentation must be interpreted in the light of 
the circumstances under which it was made, and 
particular words must be construed in connection 
with their context. One who uses words in a 
deceptive and double sense, for the purpose of 
misleading the person with whom he contracts, 
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is bound by thorn in the sense in which ho in¬ 
tended they should lie understood. The speaker 
is liable not only for what he intended to repre¬ 
sent. but also for anything which might reason¬ 
ably be understood from his statement.” 

26 0. J. 1098. 

Acting on information of the agent of the appel¬ 
lant the 'appellee furnished to the contractors cer¬ 
tain building materials in the sum exceeding a thou¬ 
sand dollars. The appellant was interested in seeing 
the buildings finished. It was surety on a bond that 
guaranteed the completion of the buildings, and its 
agent had no right to mislead the appellee and make 
it believe it would receive its money for goods fur¬ 
nished. The appellee had a right to construe the 
meaning of the words of the agent to mean that it 
would receive pay either from the contractors or 
from the surety. Any normal, natural person, hear¬ 
ing the words of the agent, would have a right to 
assume they meant payment was guaranteed. A’o 
other construction would be consistent with good 
business and fair and honest dealings. 

Y. 

This is an action in fraud and deceit and not be¬ 
cause of any contractual relation. 

Tiie recovery in the lower court was had on the 
theory of fraud and deceit and does not relate to 
nor havb the effect of extending the obligation of the 
bond of the surety. The appellant misconceives the 
character of the action. 
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VI. 

Testimony of the appellant’s agent is qbite re¬ 
markable. The agent did not deny nor attpmpt to 
deny he had spoken the words attributed to him. His 
whole testimony consisted of not having Recalled 
making such representations. 

On cross-examination the agent would not even 
deny that in one instance he had himself jordered 
the appellee to deliver materials to the building op¬ 
erations. 

Conclusion. 

It is respectfully submitted that error did njot occur 
in the action of the trial .Justice in submitting the 
case to the jury, nor was there error in failing to 
grant a new trial. 

It was proved that the agent of the appellant 
made representations of a material fact; that the 
acts were calculated to and did influence thp plain¬ 
tiff and that his statements concerning the execution 
of a bond were wholly false; that the appellant was 
in a position to know that they were false; that the 
plaintiff corporation acted upon the information and 
was damaged. All these matters being proved, the 
trial court rightly permitted the jury to determine 
the question of facts and inference fairly ; arising 
from the testimony. The jury's verdict waj amply 
justified by the facts in this case. 

It is submitted therefore that the judgment of the 
Honorable Supreme Court of the District of I Colum¬ 
bia should be affirmed. 

Respectfully submitted, 

Elwood H. Seal, 

Attorney for Appellee. 


